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ARBITRATION RULES

Frank Hilton, Arbitrator

1. Claim Initiation.  Claims are submitted by stipulation using Form 1A. Existing litigation in court may be transferred to arbitration with this form.  Contract disputes providing for arbitration may be filed using this form as well any other dispute.  Respondent shall file a stipulation to arbitration using Form 1B.  The parties shall also file a Disclosure to Avoid Conflicts using Form 2.  After reviewing the Disclosure, if a conflict is discovered, the parties will be informed and the appointment as arbitrator will not be accepted.

2. Oath of Arbitrator.  Promptly after submission of Forms 1 and 2, if no conflict is found, the participants will be provided with an executed Oath of Arbitrator, Form 3.  The arbitrator has a continuing obligation to disclose to all parties conflicts or potential conflicts.

3. Responsive Pleadings.  Answering statements are not required.  Any claim, counterclaim or crossclaim that is not answered is deemed denied.  If a party seeks recovery of costs or attorneys fees the opposing party is deemed to have asserted a claim for costs/attorneys fees against that party.  A responding party may file an answering statement setting forth any denial or defense or asserting counterclaims or cross claims.  Counterclaims and cross claims should be filed within a reasonable time to allow for discovery.

4. Service and Filing.  If an attorney represents a party, service is made on the attorney.  If not represented service is made on the party.  Service may be made by hand delivery, mail, fax or email.  Delivery at a party’s office to a person in charge is considered hand delivery.  Service by mail is complete upon mailing.

5. Scheduling.  The arbitration hearing will be held in the city/locale stipulated by the parties.  If the parties are not able to agree on the location, the arbitrator will decide the location based on the convenience of the parties, their attorneys and witnesses.  A Calendar Response (Form 4) will be sent to the participants within 5 business days of the receipt of the Claim to facilitate selection of hearing dates and a telephone conference call will be arranged to discuss the discovery schedule and hearing dates if any party requests it.

6. Restrictions on Communication Between Arbitrator and Parties     and Offers of Settlement.  Any offers of settlement shall not be disclosed to the arbitrator.  The merits of the case shall not be discussed with the arbitrator unless all attorneys/unrepresented parties participate.  A request for a postponement may be communicated directly to the arbitrator when warranted by necessity, after unsuccessful attempts to reach my legal assistant Teri Lynn Curtin (tcurtin@dunncarney.com;        503-417-5361).  All correspondence to the arbitrator should be copied to the other attorneys/unrepresented parties.

7. Compensation of Arbitrator.  Compensation is at the rate of $200 per hour billed in 1/10th-hour increments.  Time is billed for scheduling, procedural matters, research and reading briefs, hearing time, deliberations, rendering the Award and Supplemental Award.  No charge is made for travel time or travel expense.  If the hearing is cancelled after it is scheduled there is a minimum charge of $200.  The parties shall estimate the time required for the hearing in their Calendar Response and based on the estimates the total estimated compensation will be determined and the participants informed of the necessary deposits which are due within 14 days of notice of the deposits required.  In a two party case, one half of the deposit is due from each party.  In a multi-party case each participant shall pay an equal proportionate share.  For example, assume two claimants represented by one attorney and three respondents, two represented by one attorney and the third represented by a third attorney.  The deposit would be owed one-third by claimants, one-third by the two respondents with one attorney and one-third by the third respondent.  All deposits are made to the arbitrator’s trust account.  Additional deposits may be required based on changes in the time actually expended and estimated.  If all deposits are not made the arbitrator may decline to begin the hearing, may continue the hearing or may not render the Award until the deposits are made.  If a party fails to pay or is unable to pay the deposit, the other party or parties may advance the deposit in order to continue the arbitration and the advancing party shall be entitled to an adjusting offset or reimbursement in the Award.  At the conclusion of the proceedings the arbitrator will serve on each party a detailed Statement of Time Expended using Form 5.

8. Summary Disposition of Claims.  Requests for summary disposition of a claim or a particular issue are governed by ORS 36.665 (2).

9. Postponements.  Upon application of a party a hearing date may be postponed at any time based on sufficient and just cause or if all parties agree.

10. Discovery.  UTCR 13.140 and the Oregon Rules of Civil Procedure shall apply to discovery from a party and ORS 36.675 shall apply to discovery from a non-party.  When discovery is permitted against a non-party the arbitrator may issue subpoenas for the attendance of witnesses and for the production of records and other evidence (Form 6) and may take action against a non-complying party to the extent a court could if the controversy were the subject of a civil action in Oregon.  The arbitrator may issue a protective order to prevent disclosure of privileged or confidential information or trade secrets to the extent a court could if the matter were the subject of a civil action in Oregon.

11. Filings Relating to Discovery.  Filings will be made with the arbitrator only where the arbitrator’s signature is required (subpoenas) or in the event of a dispute requiring a ruling.

12. Pre-Hearing Statement of Proof.  At least fourteen (14) days prior to the date set for the hearing, each party shall file with the arbitrator and serve on all parties a statement as follows:

1. Containing a list of witnesses, their address and phone number and a brief description of the matter about which the witness will testify.  If the witness will testify by telephone so state.

2. A numbered list of exhibits and documentary evidence.

At least 14 days prior to the hearing, each party shall make copies of their exhibits and other documentary evidence available to the other parties at no cost if less than 40 pages.  If more than 40 pages and requested by a party a copying charge of 10 cents per page may be imposed by the providing party.

A party failing to comply with this rule, or failing to comply with a discovery order may be prohibited from presenting at the hearing a witness, exhibit or documentary evidence except with the permission of the arbitrator if good cause is shown.

13. Hearing Memoranda.  Hearing Memoranda may be filed at any time.  Litigants are urged to submit them by email at least 48 hours before the commencement of the hearing.

14. Conduct of Hearing.
1. All exhibits that were listed in the Pre-Hearing Statement of Proof and made available to the opposing party will be admitted in evidence at the commencement of the hearing unless the opposing party lodges an objection to specific exhibits.  In that event their admissibility will be ruled on when offered in evidence during the hearing.

2. Witnesses will be placed under oath or affirmation before presenting testimony but the accidental failure to administer the oath/affirmation shall not preclude consideration of their testimony.  The arbitrator may question witnesses.  When not testifying, a witness other than a party may be excluded from the hearing room.

3. Testimony by telephone is contingent on the hearing room having a speakerphone.  When the hearing is not at the arbitrator’s office it is the responsibility of the party calling a witness by telephone to confirm the availability of a speakerphone.

4. The hearing may be recorded electronically or otherwise but the cost of recording is not a recoverable cost.

5. In determining the admissibility of evidence the arbitrator will take into account the rules of legal privilege.

6. The arbitrator may subpoena witnesses or documents at the request of a party pursuant to ORS 36.675(1).


Unless otherwise required by law the hearing shall be private except to the parties, their attorneys, the principals of the parties and persons who in the determination of the arbitrator have a direct interest in the arbitration.

15. Sanction for Failure to Comply with Order.  UTCR 13.100(9) shall apply to the proceedings.

16. Subpoena Power.  Form 6 may be used for subpoenas.  The powers granted in ORS 36.675 and 9 USC Sec. 7 apply to compel the attendance of witnesses and the production of documents and materials.  A party my initiate contempt proceedings in court against any witness or a party refusing to answer a subpoena or obey a lawful order of the arbitrator pursuant to ORS 36.675 (1), (6) and (7) and 9 USC Sec. 7.

17. Closing the Hearing.  After each party has stated that they have no further evidence to submit the arbitrator will declare the hearing closed.  Oral closing arguments are encouraged.  If a party desires to submit a post hearing brief the party shall so state at the close of the hearing and briefs will be scheduled at the discretion of the arbitrator.

18. Reopening of Hearing.  Before the Award is rendered the hearing may be reopened on the motion of a party or the arbitrator if it is just and proper to do so.

19. Award Due Date.  The Award will be rendered within 14 days of the close of the hearing and last submission of any post hearing brief unless there is very good cause for a delay.

20. Scope of Award.  The Award may grant any relief or remedy deemed just and equitable by the arbitrator provided it is within the scope of the agreement of the parties to arbitrate, including equitable relief and specific performance of a contract.  Costs and attorneys fees if recoverable will be determined by a Supplemental Award.  In equity cases the arbitrator may submit to the parties a proposed form of Award for their comment prior to making it final.  If the Award is for money it will comply with the requirements of ORS 36.685 and ORS 18.042.

21. Costs and Attorneys Fees.  Unless the parties have agreed otherwise or a statute provides otherwise, the Award may require a losing party to pay the prevailing party for all or any portion of the following:

1. The arbitrator’s compensation;

2. Reasonable attorney’s fees if authorized by contract or law (proof of the right to recover fees is to be made before the close of the hearing) or ordered as a sanction under Rule 15;

3. Witness fees authorized by statute; and

4. Where the case was filed in court and transferred to arbitration, court filing fees and service costs.

5. Prevailing party fees under ORS 20.190 are not recoverable in mandatory arbitrations.

The costs of discovery, depositions and witness fees not authorized by statute are not recoverable.

22. Proceedings to Determine Costs and Fees.  If the Preliminary Award indicates that attorneys’ fees are awarded or that one party’s costs shall be paid by another party, the party benefiting from the Preliminary Award shall:

1. Within 14 days after the Preliminary Award was served by the arbitrator, serve a verified and detailed statement of the amount of attorneys fees and costs on the party required to pay them if the party attended the hearing; and

2. File the same promptly with the arbitrator with proof of service on all parties attending the hearing. 

23. Objections.  A party objecting to any part of the request for fees or costs shall serve on the claiming party objections with supporting affidavits not later than 14 days after the service of the verified statement.

24. Determination/Hearing on Objections.  A hearing on the objections will be scheduled at the discretion of the arbitrator if a party requests a hearing and demonstrates why a hearing is necessary.  The final determination of the amount awarded is at the discretion of the arbitrator unless controlled by statute or the agreement of the parties.  A Supplemental Award will be issued following the form for the Preliminary Award in Rule 20 incorporating the costs and fees into the previously issued Preliminary Award.

25. Correcting an Award.  The arbitrator may amend or correct an award if he finds there was an inadvertent miscalculation in the award.  A corrected award will not change any decision on its merits.  A party requesting a correction shall file and serve the request prior to entry of a judgment on the award.  The opposing party shall have 10 days after service of the request for correction to file and serve objections to the request.  At the discretion of the arbitrator a hearing will be conducted prior to the issuance of a decision.

26. Confirmation of Award as Judgment.  At least 10 days after an award is rendered it may be filed in a court of competent jurisdiction for enforcement unless corrections have been requested pursuant to Rule 25 in which event the award may be filed in court following disposition of the request for correction.

27. Interpretation/Modification of Rules.  The arbitrator will interpret these rules and in the interest of justice may modify the rules or adopt rules specific to a case.  The parties may also stipulate to the modification of these rules.

28. Application of State and Federal Arbitration Acts.  Arbitrations conducted under these rules are subject to ORS 36.600 through 36.740 and the Federal Arbitration Act (9USC Secs. 1 -14), whichever statute applies, but these rules control where there is a conflict between these rules and the statutes.

29. Non-Liability of Arbitrator.  The arbitrator is not liable for any act or omission in connection with the arbitration and is protected by the immunities from civil liability in ORS 36.660.

Form 1A

STATEMENT OF CLAIM

AND SUBMISSION AGREEMENT

Frank Hilton, Arbitrator

1. Commencement of Arbitration.  Claimant, identified below, stipulates to arbitration with Frank Hilton as Arbitrator pursuant to the Arbitration Rules now in effect on the following basis (check one):


 FORMCHECKBOX 

This case is pending in court and is transferred to arbitration by the stipulation of the parties.


 FORMCHECKBOX 

This case is governed by a contract providing for binding arbitration  and the parties stipulate to the arbitration being conducted by Frank Hilton as arbitrator.  Attached is a copy of the applicable contract provision.


 FORMCHECKBOX 

The parties stipulate to binding arbitration of their disputes with Frank Hilton as arbitrator.

2. Statement of Claim. The following summarizes the basis of Claimant's claim, the relief sought, the dollar amount of any money demand, whether interest is claimed, whether attorney's fees are claimed (and, if so, whether based on contract or statute), and, to the extent known by claimant, the Opposing Party's denial or defense of the claims (if pending in court, attach copies of latest pleadings):

(Attach separate sheets if necessary)

3. Claimant. The name, address, telephone number, email address and fax number of Claimant and Claimant's attorney (if any): 

Claimant:

    Claimant’s Attorney:

Name:

     






Address:

     






Telephone:

     






Email:

     






Fax:

     






4. Opposing Party. The name, address, telephone number, email address and fax number of Opposing Party (or parties) and its/their attorney (if any): 

Opposing Party:

    Attorney:

Name:

     






Address:

     






Telephone:

     






Email:

     






Fax:

     






5. Predispute Agreement. Claimant attaches a copy of the written agreement (or the pertinent portions thereof) that contains the provision requiring arbitration of the above dispute (including the pages thereof that reveal the parties and their signatures).

6. Service on Opposing Party. Claimant shall serve on each Opposing Party and each party's attorney, if known, a copy of this Statement of Claim and a copy of the Predispute Agreement or the pertinent portions thereof.  Such service can be accomplished by hand delivery, mail, fax or email as provided by Rule 4.

Date:






Signature of Claimant or Claimant's Attorney:







Print signer's name:











Representative capacity:










INSTRUCTIONS 

Mail or deliver this signed Statement of Claim to Frank Hilton, Arbitrator.

Serve copy of Statement of Claim on opposing party (see item 6 above).

Cause to be mailed or delivered to the Arbitrator the opposed party’s stipulation to arbitration     (Form 1B) and their Disclosure to Avoid Conflicts (Form 2).

Mail to Arbitrator Disclosure to Avoid Conflicts (Form 2).
Form 1B

RESPONDENT’S AGREEMENT TO ARBITRATE CLAIMS

Frank Hilton, Arbitrator


The undersigned respondent(s) agrees to submit their disputes with claimants to arbitration with Frank Hilton, Arbitrator pursuant to the pending Arbitration Rules.


Name of Claimant(s):












Name of Respondent(s):











Date:  






Signature of Respondent or Respondent’s Attorney:  







Print signer’s name:  












Representative capacity:  











Form 2

DISCLOSURES TO AVOID CONFLICTS OF INTEREST

Name of Party 












Instructions:  Type or print below the names of:

1. Attorney(s), if any, who represent the party;

2. Names of potential witnesses;

3. Principals of a party, such as the owners of the company, officers or partners.

For common names, add distinguishing information (such as middle names and home address).

Name:







State Relationship:








(attorney, witness, owner, officer, etc.)

Do not send this form to opposing parties.  Submit this form to:



Frank Hilton, Arbitrator



851 SW Sixth Avenue, Suite 1500



Portland, Oregon  97204



Email:  fhilton@dunncarney.com 

Form 3

ARBITRATOR’S OATH

Frank Hilton, Arbitrator

STATE OF OREGON
)





) ss.

County of Multnomah

)

I, being sworn, hereby accept my appointment as arbitrator in this dispute and declare that I will faithfully and fairly hear and examine the matters in controversy, in accordance with the agreement of the parties and the Arbitration Rules, and I will make a just award according to the best of my understanding.

I declare that I know of no facts or circumstances that would affect my ability to render an unbiased and impartial award, and I declare that I will disclose to the parties and set forth below any facts known to me that a reasonable person would consider likely to affect my impartiality, including:

a. A financial or personal interest in the outcome of the arbitration proceeding; and

b. An existing or past relationship with any of the parties to the agreement to arbitrate or the arbitration proceeding, or the principals of any party, or any party’s attorney or representation, or a witness.

Except for the occasional incidental contacts that arise between individuals living within the same community, and among professionals practicing in the same city, and that are not likely to influence or prejudice me in any way.







Sworn to before me this 
 day of 
, 20        .


(Signature)







Notary Public for Oregon







My Commissions Expires:




Disclosures:

Form 4

ARBITRATION CALENDAR

An arbitration proceeding involving:



CALENDAR RESPONSE OF:










(Print name of party)

Instructions:  “X” out only those dates which would entitle you to a postponement in a circuit court trial (you expect to be in trial elsewhere, prior planned vacations, etc.)

Mail or email this response directly to the arbitrator.

	2010
	Sun
	M
	T
	W
	Th
	F
	Sat

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	


	Signature of party or attorney
	
Date

	Name (please print)

Return deadline:  




	
I estimate that the hearing will


require a total of               hours,


of which my portion of the case


will require               hours.


Form 5

STATEMENT OF TIME EXPENDED

IN THE MATTER OF THE ARBITRATION BETWEEN:











          (Claimant(s))











    (Respondent(s))

I certify that I expended the following time in this matter:

Date

Activity





    Hours (in tenths)


Total hours 
 x $200/hour =





  $




Less total amount of advance deposits in Trust Account


( $


)

Amount of refund:






  $ 




Amount of additional compensation due




  $




Refunds will be paid pro-rata to each party who paid the compensation deposits within fourteen days after the award or supplement award.  If one party paid the entire deposit, the refund will paid to that party.


Dated this 

 day of 



, 20

.








Frank H. Hilton, Jr., Arbitrator

Form 6

	In the Matter of the Arbitration of















,

Claimant(s),


vs.















,

Respondent(s).
	)))))))))

)

)

)

)

)
	DEPOSITION SUBPOENA DUCES TECUM




TO:

























IN THE NAME OF THE STATE OF OREGON AND PURSUANT TO THE AUTHORITY GRANTED BY ORS 36.675:


YOU ARE HEREBY REQUIRED TO APPEAR at the law offices of 












, on 





, 2010, beginning at 

 a.m./p.m. to testify as a deposition witness in the above cause on behalf of   FORMCHECKBOX 
 Claimant(s)   FORMCHECKBOX 
 Respondent(s) (check one), and you are hereby commanded to bring with you the following records:


1.


































.

DATED this 

 day of 


, 2010.

Frank Hilton, Arbitrator


I hereby certify that the foregoing is a complete and exact copy of the original Deposition Subpoena Duces Tecum in the above-entitled cause.

DATED this 

 day of 


, 2010.








,

Attorneys for   FORMCHECKBOX 
 Claimant(s)   FORMCHECKBOX 
 Respondent(s)

Witness Fee:

$


State of Oregon, County of 


 ) ss.

Mileage Fee:

$



Total


$


I hereby certify that I served the within Deposition

Subpoena Duces Tecum on the 
 day of




, 2010, on the within named




, by serving upon him/her a

true copy hereof with the appropriate fees and

mileage (see opposite) to which he/she is entitled

for travel to and from the place designated in said

Deposition Subpoena Duces Tecum and one day’s

attendance; that I am a competent person over the

age of 18 years.
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